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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC10-02880 

CASE NAME: BANK OF THE WEST  vs.  BRONSON 

HEARING ON MOTION TO SET ASIDE JUDGMENT DUE TO UNENFORCEABLE 

PENALTY  /  FILED BY PETER BRONSON, CAROLYN BRONSON 

* TENTATIVE RULING: * 

 

 The motion of defendants Peter and Carolyn Bronson to set aside the judgment 

entered against them on August 23, 2016 is denied, but lines 1-3 on page two of the 

judgment filed August 23, 2016 (the “Judgment”) are hereby modified to read as follows:  

“in the amount of $88,752.16, consisting of a principal amount of $72,000 (the settlement 

of $78,000, less the $6,000 already paid), plus interest on $72,000 at the rate of ten 

percent per annum from July 1, 2014 through October  28, 2016 ($16,752.16).  Defendants 

shall prepare an Amended Judgment in accordance with this ruling and submit it to opposing 

counsel for approval as to form. 

 

Plaintiff sued defendants claiming they owed an accelerated balance of $199,615.98 

under an Equipment Financing Agreement after defendants defaulted in making quarterly 
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payments under that agreement.  Defendants filed a cross-complaint on various theories.   

 

At a mediation that occurred on June 12, 2013, the parties resolved the case on the 

following terms.  Defendants would give plaintiff a Stipulation for Entry of Judgment in the 

amount of $189,000.  Plaintiff agreed not to seek entry of a Judgment pursuant to the 

Stipulation so long as defendants made monthly payments starting on January 1, 2014 and 

ending on June 1, 2017, totaling $78,000.00.   

 

Defendants made only the first six payments, however, so, upon plaintiff’s 

application, the court signed the Judgment for plaintiff for the full $189,000, plus 

$55,974.78 in interest, for a total of $236,974.78. 

 

Defendants now ask the court to vacate the Judgment on the grounds that $111,000 

(the difference between $189,000 and $78,000), represents an unenforceable penalty. 

 

 “[A] provision in a contract liquidating the damages for the breach of the contract is 

valid unless the party seeking to invalidate the provision establishes that the provision was 

unreasonable under the circumstances existing at the time the contract was made.”  (CC § 

1671 (b).)  “However, a liquidated damages clause becomes an unenforceable penalty ‘if it 

bears no reasonable relationship to the range of actual damages that the parties could have 

anticipated would flow from a breach.’”  Purcell v. Schweitzer (2014) 224 Cal.App.4th 969, 

974.  The breach to be evaluated in a case like this is not a breach of the original loan 

agreement, but a breach of the settlement agreement to pay the debt in a reduced amount, 

over time.  (Purcell, supra, 224 Cal.App.4th at 975.)   In other words, the court must 

consider the reasonableness of imposing a charge of $111,000 not against the original debt 

of $199,615.98, but against the damages plaintiff suffered through the delayed receipt of 

the $2,000 installment payments under the settlement agreement for defendants to pay 

$78,000 over three-plus years.  (See Ridgley v. Topa Thrift & Loan Assn. (1998) 17 Cal.4th 

970, 977 (“The characteristic feature of a penalty is its lack of proportional relation to the 

damages that may actually flow from failure to perform under a contract.”)) 

 

While the court would normally be inclined to require a defendant, particularly a 

sophisticated one such as defendant Peter Bronson, to comply with the deal he made, 

under the cases, it has no choice but to modify the Judgment. 

 

In Purcell, plaintiff sued on a promissory note for $85,000.  The parties settled for 

$38,000 to be paid in installments.  In the event of breach, defendant would be given a 

judgment for the entire $85,000.  The court affirmed the trial court’s order setting aside 

the judgment as involving an unenforceable penalty.  It did so despite the parties’ express 

attempt to draft around Civil Code section 1971 by agreeing that the provision for a 

stipulated judgment of the entire $85,000 was not a penalty.  The court quoted from 

a prior case:  “[T]he public policy expressed in Civil Code sections 1670 and 1671 may not 

be circumvented by words used in a contract.”  (See also Greentree Financial Group, Inc. 

v. Execute Sports, Inc. (2008) 163 Call.App.4th 495 (invalidating stipulated judgment 

for $45,000 after defendant’s failure to make the final installment of payments 

totaling $20,000.)   

 

The facts in Purcell are indistinguishable from those here.  Therefore, defendants 

are entitled to relief.  However, the court chooses to follow the procedure used in Sybron 
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Corp. v. Clark Hosp. Supply Corp. (1978) 76 Cal.App.3d 896 of modifying the Judgment 

rather than setting it aside. 

 

The above discussion addresses plaintiff’s argument that there should be some type 

of estoppel because defendant Peter Bronson agreed plaintiff should be entitled to the full 

$189,000.  (See Opp. at 11:9-23; Ex. B to Cray Decl.)  If that argument were valid, none of 

the cases cited by defendants in their opening papers would have held the penalties to be 

unenforceable.  In each case, the defendant had voluntarily agreed to pay the amount he 

later challenged. 

 

Plaintiff’s other arguments are also unpersuasive.  Its argument that the 

arrangement here was a discount and not a penalty lacks merit.  An alternative mode of 

performance is not a penalty when it presents what a reasonable person would have 

considered an eligible alternative.  Sybron, supra, 76 Cal.App.3d at 901; Ridgley v. Topa 

Thrift & Loan Assn. (1998) 17 Cal.4th 970, 978.  Here, that test is not met.  No reasonable 

person would choose to pay $189,000 in a lump sum, when over the same time frame he 

could instead pay only $78,000.  Also, the court cannot consider an unpublished decision.  

Further, as defendants rightly note, there may be other unpublished decisions reaching the 

opposite result.   

 

Defendant’s argument that the judgment the parties agreed to must be upheld on 

the grounds of public policy fails for lack of citation to the pertinent public policy or to 

authority stating that such public policy overrides the public policy against penalties.  The 

parties could have drafted around the problem here either by settling for higher payments 

or for a smaller liquidated damages provision.  It is one thing to settle for $78,000 over time 

but accept $70,000 in an earlier lump sum and quite another to settle for $78,000 over 

time, but require  more than twice that much in the event of default.  Under the cases, 

the former is a valid discount; the latter, an invalid penalty.  (Sybron, supra, 76 Cal.App.3d 

at 901.)   

 

The court is not persuaded that the parties settled for $189,000.  Rather, it 

concludes they settled for $78,000 in consideration of defendants’ defenses or offsets to the 

claim, as expressed in their cross-complaint.  The court cannot accept the assertion that 

“Bank of the West would not have agreed to settle this case if the settlement was $78,000.”  

(Opp. At 9:14.)  Had defendants managed to make the payments, that is exactly what 

Bank of the West would have done.  The threat of a much larger Judgment was simply 

an “attempt to coerce timely payment by forfeiture which is not reasonably calculated to 

compensate the injured lender.”  (Ridgley, supra, 17 Cal.4th at 978 (quoting another case).) 

 

In light of the basis for this ruling, the court finds it unnecessary to rule on 

defendants' evidentiary objections. 
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 2.  TIME:  9:00   CASE#: MSC11-02200 

CASE NAME: VILLA  vs.  MAGAL 

HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT DUE TO LACK OF NOTICE 

FILED BY MICHAEL BLOEMAN 

* TENTATIVE RULING: * 

 

See line 3. 

 

  

 3.  TIME:  9:00   CASE#: MSC11-02200 

CASE NAME: VILLA  vs.  MAGAL 

HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 

FILED BY MICHAEL BLOEMAN 

* TENTATIVE RULING: * 

 

Defendant Michael Bloemen’s Motion to Set Aside Default and Default Judgment 

pursuant to CCP § 473.5 is granted. 

 

A defendant’s right to relief from default under CCP § 473.5 requires a lesser 

showing than under CCP § 473.  The defendant need not show that his failure to answer 

occurred because of mistake, surprise, inadvertence or excusable neglect, but only because 

he was not personally served with the summons.  (Gray v. Lawlor (1907) 151 Cal. 352, 

354.) 

 

Under CCP § 473.5, the court may set aside a default or default judgment if “(1) 

[defendant] received through no inexcusable fault of his own, no actual notice of the action 

in time to appear and defend, and had not made a general appearance; (2) a default or 

default judgment has been entered against him by the court; (3) he acted with reasonable 

diligence in serving and filing the notice of motion to set aside the default or default 

judgment; and (4) he has a meritorious defense.”  (CCP § 473.5.) 

 

The motion must be served and filed “within a reasonable time, but in no event 

exceeding the earlier of: (i) two years after entry of a default judgment against [the moving 

defendant]; or (ii) 180 days after service on him or her of a written notice that the default 

or default judgment has been entered.”  (CCP § 473.5 (a).) 

 

While there are troubling aspects of this case, including long delay and some 

possibility that Michael Bloemen had notice of this lawsuit through his father, the law favors 

trials on the merits.  (Rappleyea v. Campbell (1994) 8 Cal.4th 975, 980.)  Further, Michael 

Bloemen may have a valid defense on the merits to the substantial claim that is being made 

against him.  Therefore, the court grants the motion on the condition that Michael Bloemen 

pay the following to plaintiff no later than November 28, 2016:  (1) $525, representing 

costs; and (2) $1,000, representing attorney’s fees.  (See Vanderkous v. Conley (2010) 188 

Cal. App. 4th 111, 118.) 

 

Defendant shall file and serve an Answer on or before November 28, 2016. 

 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   10/28/16 

 
 

- 5 - 

 4.  TIME:  9:00   CASE#: MSC11-02200 

CASE NAME: VILLA  vs.  MAGAL 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

The parties shall appear.  If the tentative ruling set forth in Line 3 above is not contested, 

the appearance may be via CourtCall.  If any party intends to argue the tentative ruling, 

then the appearance shall be personal. 

 

 

  

 5.  TIME:  9:00   CASE#: MSC13-01389 

CASE NAME: RASIC  vs.  TRANQUILITY, INC. 

HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO SETTLEMENT 

AGREEMENT  /  FILED BY STANA RASIC 

* TENTATIVE RULING: * 

 

Vacated at request of the moving party (plaintiff Rasic). 

 

  

 6.  TIME:  9:00   CASE#: MSC13-01389 

CASE NAME: RASIC  vs.  TRANQUILITY, INC. 

HEARING ON MOTION TO SEAL PETITION TO APPROVE COMPROMISE 

FILED BY TRANQUILITY, INC. 

* TENTATIVE RULING: * 

 

Counsel to appear in court. 

 

  

 7.  TIME:  9:00   CASE#: MSC13-01389 

CASE NAME: RASIC  vs.  TRANQUILITY, INC. 

HEARING ON OSC RE: FAILURE TO FILE DISMISSAL 

* TENTATIVE RULING: * 

 

Counsel to appear in court. 

 

  

 8.  TIME:  9:00   CASE#: MSC14-01280 

CASE NAME: COLBORN  vs.  CHEVRON USA INC. 

HEARING ON MOTION FOR RECONSIDERATION TO SET ASIDE DEFAULT ORDER 

FILED BY SUSAN COLBURN 

* TENTATIVE RULING: * 

 

The motion is denied as being meritless for the reasons summarized in defendant’s  

opposition memorandum filed with the court on October 17, 2016. 
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 9.  TIME:  9:00   CASE#: MSC14-01682 

CASE NAME: KHOURY  vs.  FAHME 

HEARING ON MOTION FOR LEAVE TO FILE VERIFIED 1st Amended COMPLAINT 

FILED BY SOHEIL KHOURY, JINANE EL KHARRAT 

* TENTATIVE RULING: * 

 

Plaintiffs Soheil Khoury’s and Jinane El Kharrat’s Motion for Leave to File First Amended 

Complaint is granted on the condition that Plaintiffs stipulate that Defendant, Darlene 

Fahme, may file and serve a motion for summary adjudication on or before 12/11/16 if 

served by mail, or 12/16/16 if served by personal delivery. (The condition aims to address 

Defendant’s concern that there is insufficient time within which to conduct the discovery and 

file a timely motion for summary adjudication.) 

 

A First Amended Complaint, if any, must be filed and served on or before October 31, 2016.  

 

In her Opposition, Defendant requests that she be reimbursed the costs associated with the 

need to conduct additional discovery. The request is denied.   

 

 

  

10.  TIME:  9:00   CASE#: MSC14-02310 

CASE NAME: AIELLO  vs.  DEUTSCHE BANK 

HEARING ON MOTION TO EXPUNGE LIS PENDENS AND FOR ATTORNEY FEES 

FILED BY DEUTSCHE BANK NATIONAL TRUST COMPANY 

* TENTATIVE RULING: * 

 

 Defendants’ motion to expunge lis pendens is denied without prejudice. 

 

 Defendants seek attorney fees, but no supporting declaration has been filed.  

Further, none of the multiple exhibits to the moving papers is tabbed.  This violates rule 

3.1110 of the California Rules of Court, subdivision (f). 

 

 The Severson & Werson firm has been repeatedly admonished about such violations 

over the years, but the violations continue unabated.  In action No. C11-00781, on April 9, 

2013, Judge Austin issued the following as part of his tentative ruling: 

 

Counsel for defendant Triggas, the law firm of Severson & Werson, is hereby 

sanctioned $ 250.00 for failing to comply with the California Rules of Court.  

None of the twenty exhibits in the opening papers, and none of the three 

exhibits in the reply papers, was tabbed; the Court’s legal research staff was 

required to perform this clerical task on Triggas’s behalf.  (See, Cal. Rules of 

Court, rule 3.1110, subd. (f).) 

   

In action No. C13-00836, on June 17, 2015, Judge Fannin issued the following as part of her 

tentative ruling: 

 

Defendants’ attorneys of record, the law firm of Severson & Werson, 

are admonished to tab their exhibits in all future filings, whether in this action 

or in any other action; the eight exhibits to the request for judicial notice were 
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not tabbed.  (See, Cal. Rules of Court, rule 3.1110, subd. (f).)  The Court’s 

legal research attorneys have been compelled to perform this clerical task for 

defendants.  The law firm of Severson and Werson is further admonished that 

the individual attorneys shown on the caption page of any future non-

complying document may be sanctioned for violations of the above-cited rule, 

at the rate of $ 50.00 per un-tabbed exhibit. 

 

Earlier this year in action No. C15-02293, on May 15, 2016, Judge Weil issued the following 

as part of his tentative ruling: 

 

[T]he exhibits to the RJN are not tabbed.  The law firm of Severson & Werson 

is hereby sanctioned $ 150.00 for this rule violation. 

 

It is clear that the Severson & Werson firm has made no effort to revise its practices with 

regard to the tabbing of exhibits despite these repeated admonitions; apparently the firm 

believes that paying the occasional sanctions award is less trouble than complying with the 

California Rules of Court. 

 

 The Court hereby issues an order to show cause directed to the attorney who signed 

the motion to expunge in the present action, Jon D. Ives (State Bar No. 230582), why he 

should not be sanctioned $ 450.00 for this rule violation.  Should Mr. Ives wish to contest 

this OSC, a personal appearance will be required.  An appearance by CourtCall, or a special 

appearance by counsel not of record, will not be allowed.  If the OSC is not contested, the 

sanctions shall be paid on or before November 7, 2016. 

 

 The Court will not consider any renewed motion to expunge until (1) any ordered 

sanctions have been paid in full and (2) a declaration has been filed affirming that a 

communication has gone out firm-wide reminding all Severson & Werson attorneys that 

exhibits must be tabbed.  Future violations of rule 3.1110, in this or any other action, may 

trigger an OSC for sanctions in a dollar amount that will require a report to the state bar. 

 

 

  

11.  TIME:  9:00   CASE#: MSC15-00929 

CASE NAME: HARO  vs.  COUNTRY VILLAGE 

HEARING SPECIAL SET BY THE COURT 

* TENTATIVE RULING: * 

 

Appear.  The court is likely to continue the trial date and set a mandatory settlement 

conference which the court understands the parties are requesting. 
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12.  TIME:  9:00   CASE#: MSC15-01442 

CASE NAME: SHATNAWI  vs.  WELLS FARGO BANK 

HEARING ON OSC RE: PRELIMINARY INJUNCTION 

* TENTATIVE RULING: * 

 

This matter will be continued at the request of the parties; however, please see 

Line 13 below. 

 

 

  

13.  TIME:  9:00   CASE#: MSC15-01442 

CASE NAME: SHATNAWI  vs.  WELLS FARGO BANK 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

The parties shall appear.  An appearance by CourtCall is acceptable. 

 

The Court has reviewed the stipulation submitted by the parties.  The Court will grant the 

requested continuance.  However, the Court is unavailable on the date requested.  

The parties shall meet and confer and identify mutually agreeable dates (the Court hears 

law & motion matters on Fridays at 9 a.m. A continued hearing date will be set at the CMC. 

 

 

  

14.  TIME:  9:00   CASE#: MSC15-01739 

CASE NAME: RSR DEVELOPMENT CO.  vs.  SALLY HUA 

HEARING ON MOTION TO STAY CROSS-COMPLAINT PROCEEDINGS ONLY 

FILED BY RAVI REDDY 

* TENTATIVE RULING: * 

 

 Plaintiff Ravi Reddy has brought a motion to stay the Hua defendants’ 

cross-complaint under California’s Right to Repair Act (“RRA”).  (Civ. Code, § 896 et seq.)   

The motion is denied, on each of the following five independent grounds. 

 

 As a threshold matter, the Court has exercised its discretion to consider plaintiff 

Reddy’s reply memorandum, despite various technical defects.  The memorandum was filed 

one court day late, has no proof of service, and improperly refers to the party plaintiff as 

“RSR” despite the Court’s previous admonition.  RSR is merely a “dba” for Ravi Reddy, 

the party plaintiff.  The Court may well choose not to excuse such defects in the future. 

 

 The Court also notes that plaintiff Reddy sent an email to the Court on Monday 

October 24 transmitting a courtesy copy of the reply memorandum, but this email was not 

copied to opposing counsel.  Plaintiff is reminded that ex parte communications with the 

Court are prohibited and may subject him to sanctions.  

 

 No Construction Defect.  The Hua defendants do not allege a construction defect 

in their First Amended Cross-Complaint.  Plaintiff Reddy acknowledged this fact in open 

court on October 11, 2016.  (See, Allen Dec., filed on 10-17-16, ¶¶ 2-3.) 
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 Not A Builder.  Plaintiff Reddy provides no evidence that he is a “builder” within the 

meaning of Civil Code section 911.  Plaintiff was hired to perform certain remodeling work 

on an already existing and occupied residential unit; he was not building and selling new 

residential units. 

 

 Waiver.  The Hua defendants filed their original cross-complaint on November 20, 

2015.  Plaintiff Reddy did not seek to stay the cross-complaint at that time, choosing 

instead to bring a demurrer.  The Hua defendants filed their First Amended Cross-Complaint 

on June 27, 2016, and plaintiff again did not seek to stay the cross-complaint, choosing 

instead to bring a renewed demurrer.  It was only in the face of the Hua defendants’ 

impending motion for monetary sanctions that plaintiff withdrew the renewed demurrer and 

filed an answer.  This motion to stay was not filed until November 2, 2016, almost a year 

after the original cross-complaint.  This case is set for an issue conference in January 2017, 

and a jury trial in February 2017.  The action and cross-action have been intensively 

litigated, with the filing of numerous motions and even a mandate proceeding in the Court 

of Appeal.  The Court finds that plaintiff has waived any right he might otherwise have had 

to seek a stay under the RRA. 

 

 Compulsory Cross-complaint.  Plaintiff Reddy cites no legal authority supporting 

the proposition that the RRA requires the stay of a compulsory cross-complaint.  Plaintiff 

commenced this action by filing a complaint against the Hua defendants, and this compelled 

the Hua defendants to file a cross-complaint or risk losing their legal rights. 

 

 Unilateral Stay.  Plaintiff Reddy seeks to stay the cross-complaint, but not his own 

complaint.  This makes no conceptual sense: the issues raised by the complaint and the 

cross-complaint are inextricably intertwined, and under the one final judgment rule, 

no judgment can be entered on the complaint until all issues raised by the cross-complaint 

have been tried as well. 

 

 

(See also, Line 27.) 

 

 

15.  TIME:  9:00   CASE#: MSC16-00512 

CASE NAME: ASCENTIUM  vs.  SHORTZ 

HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of ROGER W. 

SHORTZ, M.D.  /  FILED BY ASCENTIUM CAPITAL, LLC 

* TENTATIVE RULING: * 

 

Cross-Defendant Ascentium Capital, LLC’s demurrer to the amended cross-complaint 

of Roger Shortz, MD, a professional corporation, is sustained with leave to amend. Shortz 

shall file and serve an amended cross-complaint by November 14, 2016.  

Cause of Action 1 for Breach of Contract: 

Ascentium argues that Shortz has not properly alleged the existence of a contract. 

Shortz failed to allege if the agreement was oral or written as required by Code of Civil 

Procedure §430.10(g). In addition, when stating a claim for breach of contract, the party 
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must allege the legal effect of the contract, provide a copy of the contract or state the terms 

of the contract verbatim (See, Miles v. Deutsche Bank National Trust Co. (2015) 236 

Cal.App.4th 394, 402.) Shortz fails to provide sufficient factual allegations regarding the 

legal effect or terms of the contract. (See FAXC ¶9.)   

The allegations in the cross-complaint when taken alone do not sufficiently allege a 

contract. Often a breach of contract claim in a cross-complaint relies on the contract in the 

original complaint. However, the cross-complaint does not incorporate by reference the 

contract or relevant allegations of a contract alleged in the complaint. In addition, Shortz 

denied the existence of the contract alleged in the complaint in its second amended answer. 

Therefore, this breach of contract claim does not appear to be based on the contract alleged 

in the complaint.  

The demurrer as to this cause of action is sustained. Shortz is given leave to amend 

to sufficiently allege a contract, if it can do so in good faith.  

Cause of Action 2 and 3 for Fraud and Fraudulent Inducement: 

 “In California, fraud must be pled specifically; general and conclusory allegations do 

not suffice. [Citations.]... This particularity requirement necessitates pleading facts 

which 'show how, when, where, to whom, and by what means the representations were 

tendered.' [Citation.]” (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.) When alleging 

fraud against a corporate defendant, the complaint must also allege the authority of the 

person making the representations to speak for the company. (Ibid.) Shortz has not alleged 

when or how the alleged representations were made. In addition, Shortz has not alleged 

who made these representations or the authority of said persons to bind the corporate 

defendants.  

Shortz argues that it is excused from making the fraud allegations with the required 

specificity because this information is in possession of Ascentium. While Ascentium may 

possess some information that Shortz does not, Shortz cannot avoid providing some factual 

allegations that would put Ascentium on notice as to the fraud alleged. Certainly, Shortz 

knows when the representations were made and in what manner they were made.  

The demurrers to these causes of action are sustained. Shortz is given leave to 

amend to sufficiently allege fraud, if it can do so in good faith.  

Cause of Action 4 for Breach of Implied Warranty: 

A claim for breach of implied warranty of fitness for a particular purpose requires 

that a plaintiff purchase a consumer good from the defendant (or that the good was 

manufactured or distributed by the defendant). (See Com. Code § 2315 and CACI 3211). 

Thus, Shortz must properly allege a contract for purchase of the laser in order to bring a 

claim for breach of the implied warranty of fitness for a particular purpose.  
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The cross-complaint alleges that Shortz contracted for the acquisition of the laser 

system from Ascentium. (FAXC ¶31.) However, as discussed above, Shortz has not 

sufficiently alleged a contract claim against Ascentium. Therefore, it is unclear what contract 

is being referenced in this cause of action. The demurrer as to this cause of action is 

sustained with leave to amend for Shortz to allege facts that support a claim for breach of 

implied warranty of fitness. 

Cause of Action 5 for Unfair Business Practices: 

The cross-complaint seeks damages as the sole remedy for the Bus. & Prof. Code 

§17200 claim. As Ascentium correctly notes, damages are not an available remedy for a § 

17200 claim. (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1150 

(remedies limited to restitution and injunctive relief).) Shortz must allege a proper remedy 

in order to state a valid cause of action. The Court sustains this claim with leave to amend 

for Shortz to allege a viable remedy under §17200.  

In addition, this claim is based upon conduct alleged in the other causes of action in 

the cross-complaint. The Court finds that the other causes of action are not sufficiently 

alleged as it is unclear what contract is alleged and/or the facts surrounding the alleged 

fraud. The Court sustains this claim with leave to amend to better allege the conduct 

supporting a §17200 claim.  

Other Matters 

A demurrer is not the proper procedure for challenging punitive damages. The 

demurrer to punitive damages is overruled without prejudice to this issue being raised by 

the appropriate motion in the future.  

 Ascentium’s requests for judicial notice of the records in this case is granted. 

 

 

  

16.  TIME:  9:00   CASE#: MSC16-00512 

CASE NAME: ASCENTIUM  vs.  SHORTZ 

HEARING ON DEMURRER TO SECOND AMENDED ANSWER 

FILED BY ASCENTIUM CAPITAL, LLC 

* TENTATIVE RULING: * 

 

Plaintiff Ascentium Capital, LLC’s demurrer to Defendants Roger Shortz, MD, a 

professional corporation, and Roger Shortz’s second amended verified answer is overruled.  

The Court previously sustained Plaintiff’s demurrer to Defendants’ amended answer 

because the affirmative defenses were not sufficiently supported by factual allegations. In 

fact, the amended answer appeared to have almost no facts alleged. By contrast, 

Defendants’ second amended answer has alleged facts to support its affirmative defenses. 
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The Court reviewed each affirmative defense and finds that Defendants have alleged 

sufficient facts to support the defenses. 

The Court is aware of the standard for alleging affirmative defenses. Although some 

facts must be alleged for most defenses, the Court does not place a heavy burden on a 

defendant when alleging facts to support an affirmative defense. To the extent any of the 

defenses are unclear to Plaintiff, Plaintiff may use appropriate discovery procedures to assist 

in its understanding of the defenses. 

 

 

  

17.  TIME:  9:00   CASE#: MSC16-00512 

CASE NAME: ASCENTIUM  vs.  SHORTZ 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

The parties shall appear.  If the tentative ruling set forth above is not contested, the 

appearance may be via CourtCall.  If any party contests the tentative ruling, the appearance 

shall be personal. 

 

 

  

18.  TIME:  9:00   CASE#: MSC16-00540 

CASE NAME: FOKE ENG  vs.  THOMAS ENG 

HEARING ON MOTION TO BE RELIEVED AS COUNSEL (VERNON C. GOINS II) 

FILED BY FOKE "LEWIS" ENG 

* TENTATIVE RULING: * 

 

Motion is granted.  Attorney will be relieved effective upon the filing of the proof of service 

of the signed order upon the client. 

 

 

  

19.  TIME:  9:00   CASE#: MSL15-03759 

CASE NAME: FRANEK  vs.  TURNEY 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

The parties shall appear.  An appearance by CourtCall is acceptable. 
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20.  TIME:  9:00   CASE#: MSN16-1100 

CASE NAME: MATTER OF 5042 REID COURT 

HEARING ON PET & DEC RE: DEPOSIT OF UNDISTRIBUTED SURPLUS 

PROCEEDS OF SALE 

* TENTATIVE RULING: * 

 

Appearance required to attempt to resolve or to clarify the status of what appear previously 

to have been opposing claims.  

 

 

  

21.  TIME:  9:00   CASE#: MSN16-1489 

CASE NAME: SCHERMAN  vs.  FIELDS 

HEARING ON PETITION TO CONFIRM ARBITRATION AWARD 

FILED BY CAROLYN SCHERMAN, et al. 

* TENTATIVE RULING: * 

 

Continued by the Court to December 2, 2016 at 9:00 a.m. 

 

 

  

22.  TIME:  9:00   CASE#: MSN16-1620 

CASE NAME: CITY OF OAKLEY  vs.  JAMES SCELSI 

HEARING ON MOTION FOR APPOINTMENT OF RECEIVER 

FILED BY CITY OF OAKLEY 

* TENTATIVE RULING: * 

 

Continued by the Court to December 2, 2016 at 9:00 a.m. 

 

 

  

23.  TIME:  9:00   CASE#: MSN16-1659 

CASE NAME: CHISM  vs.  CSAA INSURANCE 

HEARING ON PETITION TO COMPEL ARBITRATION & APPOINT ARBITRATOR 

FILED BY MICHAEL CHISM 

* TENTATIVE RULING: * 

 

There is nothing in the file to suggest that the petition was properly served.  It is, therefore, 

denied without prejudice.  The petitioning party may appear personally and present 

evidence establishing that the petition was served.  If the Court is satisfied that the petition 

was served, the Court is inclined to grant the unopposed petition. 

 

Otherwise, if the petition has not been served, it cannot be granted. 
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24.  TIME:  9:00   CASE#: MSN16-1732 

CASE NAME: MATTER OF THE CLAIM OF JESSICA 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Counsel and client, guardian ad litem, to appear.  Counsel to voir dire guardian to ensure 

guardian understands all material terms of the settlement. 

 

 

  

25.  TIME: 10:00   CASE#: MSC12-02000 

CASE NAME: HOSPODKA  vs.  J. ROCKCLIFF, INC. 

JURY TRIAL - LONG CAUSE / 15 DAY(S) 

* TENTATIVE RULING: * 

 

The trial will be continued to a new date next year in light of an ongoing trial in Dept. 34.  

Counsel to appear to obtain a new trial and issue conference date in 2017. 

 

 

  

26.  TIME: 10:00   CASE#: MSC13-01389 

CASE NAME: RASIC  vs.  TRANQUILITY, INC. 

HEARING ON PETITION TO APPROVE COMPROMISE OF PENDING ACTION 

FILED BY STANA RASIC 

* TENTATIVE RULING: * 

 

Counsel to appear in court. 

 

 

 

27.  TIME: 9:01   CASE#: MSC15-01739 

CASE NAME: RSR DEVELOPMENT CO.  vs.  SALLY HUA 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appearances required.  If there is no objection to the tentative ruling on Line 14, the 

appearances may be by CourtCall.  The parties shall be prepared to address the status of 

the motion for a protective order, filed by plaintiff, that is still calendared for hearing on 

January 13, 2017.  It appears that the hearing should be vacated, and that any remaining 

discovery issues raised by the motion should be submitted to the discovery referee. 
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28.  TIME: 9:02    CASE#: MS15-0869 

CASE NAME: PENNYMAC  vs.  ZETTLE 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY PENNYMAC HOLDINGS, INC. 

* TENTATIVE RULING: * 

 

This case is stayed pursuant to the filing of bankruptcy by Defendant Antonio Torres.  

Mr. Torres filed a notice of stay attaching a copy of a notice of bankruptcy case filing 

on October 24, 2016.  The parties shall appear for a hearing regarding the status of the 

bankruptcy proceeding on February 8, 2017 at 9:00 a.m. in Department 34. 

 

 

 

 


